STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 19, 957
g

)

Appeal of )

| NTRODUCTI ON

The petitioner appeals a decision by the Departnent for
Children and Fam |lies denying her request to nmake her
eligibility for AABD Essential Person (EP) benefits
retroactive to March of 2005. The issue is whether the
petitioner was prevented by DCF from maki ng an application in

March and again in May of 2005.

FI NDI NGS OF FACT

1. The petitioner is a person who receives Soci al
Security benefits of $722 per nmonth. |In the past, her
husband cared for her and received EP benefits to do so of
about $264 per nonth during periods when he was unenpl oyed
fromhis regular truck driving work. The petitioner has
never been the recipient of EP benefits to care for her
husband. \Whenever her husband returned to work, nenbers of
the petitioner’s church cared for her.

2. The petitioner and her husband were separated for a

few nonths in late 2004 and early 2005. In January of 2005,
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the petitioner’s husband had a heart attack and was found
eligible for General Assistance (GA) benefits. This was his
ninth heart attack. Each tine he has had an attack, he has
recovered and returned to work. It was during his several
peri ods of recovery at hone that he had received EP benefits
to care for his wife. Al though he was in rehabilitation he
was still able to do light lifting and other |ight chores
needed by the petitioner.

3. On March 9, 2005 the petitioner’s husband had an
appoi ntment to discuss his GA benefits with the worker who
had been assisting both of themfor the |ast four years. The
petitioner went with himto the appointnment and they told the
wor ker that they were getting back together again because she
could help to take care of him At that tine the petitioner
supplied two reports on her husband’ s nedical condition dated
February 18, 2005 and March 7 2005. The February report said
that he woul d be unable to work indefinitely and that he was
schedul ed for a catheterization in March. The March report
said he would be unable to work for an estimated six nonth
period due to a recent nyocardial infarction with
angi opl asty. These reports were prepared on forms asking for

assistance wwth GA and Food Stanps.
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4. There is no dispute that during the course of the
interview, the petitioner told the worker that she wanted to
apply again for EP benefits. Although the worker was aware
that the petitioner had a history of receiving EP benefits to
hire her husband as her caretaker when he was hone and unabl e
to work, she assuned in this instance that it was actually
t he husband who was asking for EP benefits to have his wife
care for himbecause the petitioner had tal ked about the
reason for the reunion being her desire to hel p hi mout
following the heart attack. There followed a discussion
during which the petitioner understood the worker to say that
she woul d not be eligible because “a di sabl ed person coul d
not be the caretaker of a disabled person.” The worker
agrees that she told the petitioner that “she could not get a
check because she was getting Social Security” by which she
meant to say that the petitioner’s could not be paid as her
husband’ s caretaker. The worker thought the petitioner
under st ood what she was saying. The petitioner, in fact,

t hought the worker was telling her husband he could not be
pai d as her caretaker because she was getting Social Security
benefits. The petitioner’s belief is reasonable and
understandable in light of the fact that she had al ways

applied only for EP benefits for herself to hire her husband
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as caretaker during periods when he was unable to work and
because the programitself can be confusing as to who the
reci pient of the benefits actually is.

5. Al though the petitioner was confused as to why she
was no longer eligible to get EP benefits, she trusted that
t he worker knew the rules and was giving her correct
information. The worker’s statenent to the petitioner that
she was not eligible to get a check di ssuaded the petitioner
fromfiling a witten application for the benefits.

6. A couple of nmonths later the petitioner was talking
to her mnister about her famly's difficult financial
situation. She told himthat she was confused as to why she
could not get EP benefits like she used to but thought it had
sonmething to do with the fact that her husband was now
consi dered a di sabl ed person by DCF. The m nister pointed
out to her that her husband was not “totally disabled” and
encouraged her to pursue the application.

7. The petitioner took the mnister’s advice and |eft
a note for her worker on May 12, 2005 saying as foll ows:

As by your phone conversation, you stated that the note

we brought you did not state that [husband] was totally

di sabled at this tinme, just unable to work. Therefore,

we are entitled to essential person program because you

said to us and | quote “one disabled person can’t take

care of another.” |If he is not disabled as you stated
then we nust qualify for essential person check as to
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our incone and expenses. Could you please check out
this matter and get back to ne. Thank you.

8. The worker responded to that note by sending EP
application fornms with the foll ow ng note:

Per your request | have encl osed EP forns.

[ Petitioner], please conplete the 202 bookl et applying

for EP wth [husband] as your EP. Also included are the

DSW 202EPF for you to conplete and for [husband] to al so

sign, and a section for the doctor to conplete and sign,

and a DSW 202EPF for [husband] to conplete and sign and
he doctor conplete and sign. “Please return as soon as
possi bl e. Thank you.”

The top of the fornms acconpanying this note were filled
out by the worker and indicated that the application was for
an essential person to help the petitioner which was to be
her husband.

9. Shortly after receiving these fornms, the petitioner
called the worker to ask her if she now agreed that they were
el i gi bl e because her husband was not totally disabled. The
petitioner says that the worker asked her if anything had
changed since she had spoken with her in March. The
petitioner said nothing had changed but that her husband was
going to apply for Social Security disability benefits to try
to get sonme inconme. The petitioner says she then asked the
wor ker if the decision would be any different if nothing had

changed and whether it would be a “waste of tinme” to get al

the certifications needed to submt the application. The
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petitioner says that the worker told her that if nothing had
changed, “this phone conversation will do” and there was no
reason to file the application. The worker does not recal
sayi ng anything of that sort on that day. Her only
recol l ection of the entire conversation was that she told the
petitioner to file the application.

10. Fol | owi ng her conversation with the worker, the
petitioner concluded that she would be turned down again and
that it would be pointless to file an application. She did
not in fact file the application. The petitioner’s husband
did apply for Social Security benefits on May 27, 2005.

11. Havi ng heard nothing on the Social Security claim
the petitioner went with her husband on August 18, 2005 to
the DCF office to apply for GA because they did not have
enough noney to live on. Because their regular worker was on
vacation, they were assisted by a different worker (a veteran
of twenty-five years at the Departnent). The petitioner
expl ai ned to the new worker that her husband needed GA
because she had been told earlier in the year that she was
not eligible for EP benefits. The new worker replied, “Wo
told you that you were not eligible for EP?” She advised the
couple to file an application imediately and told themthat

as long as her husband had not been found eligible for Soci al



Fair Hearing No. 19, 957 Page 7

Security disability benefits he could be paid as the
essential person. She said that she would investigate what
had happened earlier but left it to her supervisor to follow
through with that investigation

12. The petitioner quickly filed her application and
supporting materials and was found to be eligible to receive
EP benefits to pay her husband as her caretaker based on that
application at the end of August, 2005. Thereafter, the
petitioner wote to the supervisor of her regular worker
expl aining that she had tried to file this application back
in March and May but had been di scouraged from doi ng so. She
asked that her benefit be granted back to March. Al though
DCF does not dispute that the petitioner would have been
eligible in March and May if she had filed her applications,
DCF refused to grant her benefits for |lack of an application
and the petitioner filed this appeal on Septenber 26, 2005.

13. In light of the petitioner’s precarious financia
situation, her history of follow ng through with applications
before this tinme period, and her quick filing of an
application when she was told she would likely be eligible in
August of 2005, the petitioner’s testinony recounted in
par agraph ni ne above regardi ng her m d-May conversation with

the worker is found to be entirely credible. The worker’s
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testinmony is found to lack credibility in that it contained
no detail about the questions actually asked that day and the
ensui ng discussion. It is also found that the petitioner
reasonably relied on the statenents of the worker to believe
that she was ineligible for EP benefits and that filing a

deci sion would be futile.

ORDER

The decision of DCF is reversed and the petitioner
shoul d be found eligible for EP benefits back to March 9,

2005.

REASONS

The petitioner has been found eligible to have her
husband paid as her EP under the AABD-EP program because he
is not able to work outside the hone, has not hinself been
determ ned by the Social Security Adm nistration to be
di sabl ed under SSI rul es and because he provides nedically
necessary personal services to her. See WA M § 2751 et
seq. DCF does not dispute that the same set of circunstances
exi sted from March through August of 2005 and that the
petitioner would have been eligible for services if she had

filed an application any time during this period.
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The Departnent’s regulations in the AABD EP program
require that “a person who wants cash assi stance paynents for
an eligible spouse or another EP nust file an application.”
WA M 8§ 2711. The fact in this matter is that the
petitioner did not file an application until August 8, 2005.
The petitioner argues that the reason she did not file an
application was that the worker told her in advance of filing
the application on two occasions that she would not be
eligible for those services.

The petitioner argues that DCF should be prevented from
denying her retroactive eligibility for benefits in spite of
t he above regulation and her failure to file an application
because her situation neets the elenments for “equitable
estoppel” set forth by the Vernont Suprene Court, nanely:

(1) the party to be estopped nust know the facts;

(2) the party to be estopped nust intend that its

conduct shall be acted upon or the acts nust be
such that the party asserting the estoppel nust be

ignorant of the true facts;

(3) the party asserting estoppel nust be ignorant of
the true facts; and
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(4) the party asserting estoppel nust detrinmentally
rely on the conduct of the party to be estopped.

Stevens v. D.S.W, 159 Vt. 408, 421,
620 A.2d 737 (1992)

Cting Burlington Fire Fighters’
Ass’'n v. Gty of Burlington. 149 \Wt.
293, 299, 543 A 2d 686, 690-691
(1988)

The first criteria requires the party to be estopped, in
this case the worker at DCF, to know the rel evant facts.
Wi |l e the worker may have been confused about the
petitioner’s particular situation, there are facts about
DCF s own application and eligibility process which the
wor ker certainly knew or should have known that played a
major role in the petitioner’s loss of benefits.! As an
experienced and trai ned worker she knew that DCF s own
regul ations require an application to determne eligibility
for benefits and contenplate an interview to clear up any
anbi guous facts on the application before any decision is
made on eligibility:

An applicant statenment of need is the main source of

facts used to nmake a decision on his or her application
The statenent of need is the applicant’s witten

1t is not clear whether or not the DCF worker understood the definition
of an essential person at WA M 2751. However, that possible mstake
was not ultimately what led to the petitioner’s plight.
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record, on a Departnent form of the facts about his or
her situation as related to AABD-EP eligibility tests.

WA M § 2712.2 (Enphasis supplied.)
An interview is a face-to-face neeting between the
applicant . . . and a Departnment enployee to review the
applicant’s statenent and resolve any problens or
guestions about his or her situation and the eligibility
tests. . . An interview is not necessary for an AABD EP
eligibility decision. . . An interview may be hel pful
however, to work out conplex eligibility test problens
or to help an applicant who has trouble understanding
eligibility rules or in giving witten information.
WA M 8§ 2712.3 (Enphasis supplied.)
Under DCF s own regul atory schenme, a worker may not make
a decision on the eligibility of a client unless and until
she makes a witten application. It is the facts put forth
in the witten application that are to be used in making the
decision. The application contains a set of specific
guestions designed to elicit all the informati on needed to
make an eligibility determ nation and to avoid confusi on.
After the witten application is received, the worker may
have a conversation with the applicant to clear up any
remai ni ng anbiguities. Although it my seem expedi ent or
even hel pful to talk about eligibility with a client before
the application is filed, the regulations nmake it clear that

eligibility decisions are not to be relayed to the client

absent a witten application. The regulations provide that
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the decision as well nust be in witing so the applicant can
clearly understand the basis for the decision and be advi sed
of her appeal rights. See WA M 88 2714.1 and 2714. 2.

In this case, the worker initially told the petitioner
in March that she would not be eligible for EP benefits based
on her situation. She told the petitioner again in My that
she woul d not be eligible for benefits if her situation had
not changed. The worker knew (or should have known) that she
could not orally take information on eligibility or orally
relay a decision to the petitioner under DCF s own
regul ations. Since the DCF worker knew these facts, it nust
be found that the first el enent of estoppel has been net in
this situation.

The second el enent exam nes whet her the worker intended
that her statenents be relied upon by the petitioner or
whet her the petitioner had a right to believe that the worker
intended the reliance. Wthout a doubt, workers are the
public face of DCF. They are the persons who informclients
of the requirenents for eligibility and of their rights and
obligations and are understood by clients to be spokespersons

for DCF. See Stevens, supra at 413, citing Lavigne v.

Departnent of Social Welfare, 139 Vt. 114, 423 A 2d. 842

(1980). The petitioner had every right to believe that she
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could rely on oral statenents made to her by the DCF worker
about her lack of eligibility and that she would get no
different decision froma witten application, nmaking filing
one futile.

The third elenment to be determ ned is whether the
petitioner was ignorant of her right to file an application
before obtaining an eligibility determ nation. There is
nothing in the record which would support any finding that
the petitioner knew that it was inproper for the worker to
make an oral determination of her eligibility after orally
di scussing her situation with her. There is nothing in the
record indicating that the petitioner knew that she had a
right as well to a witten decision containing her appeal
rights. It nmust be found that the petitioner neets this test
because she was ignorant of the true facts.

Finally, there nust be a determ nation as to whether the
petitioner relied to her detrinment on the statenents nade to
her by the worker. The facts show that she did not follow
t hrough on applications on two occasi ons because the worker
indicated to her that she would not neet eligibility
requi renents for EP benefits. The facts al so show that the
petitioner woul d have been eligible for benefits if she had

filed a witten application at any of the two prior tines at
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issue in March and May. The petitioner obviously suffered a
detriment in |osing between $1,000 to $1,500 worth of
benefits at a tine when she and her husband were financially
struggling solely because she did not follow through with
those witten applications.

The petitioner has shown that her situation neets the
four elenents for estopping DCF from denying her benefits for
lack of a witten application. The final inquiry is whether
the injustice to the petitioner warrants preventing DCF from
enforcing its regulation and whet her estoppel wll pronote

fairness in this situation. Stevens, supra at 419. The

petitioner’s | oss of basic welfare | evel benefits for al nost
five nmonths when she was struggling to survive is an
injustice of sufficient magnitude to justify any inpact this
est oppel decision m ght have on the public policy requiring a
witten application. This decision also pronotes fairness
for all applicants in that it enphasizes for all workers the
need to take witten applications and to make witten
decisions on eligibility issues as required under the

regul ations. The practice engaged in by this worker nay be
enpl oyed by others in the Departnent and, while infornal
assessnents may seemto sone to prevent needl ess effort and

paper shuffling, this case denonstrates all too well how such
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i nformal processes can also lead to serious eligibility
errors. As the petitioner has net all the requirenents
necessary to estop DCF frombarring her eligibility due to
her failure to followits rule, the Board has the power to
act equitably to reverse DCF s decision denying the
petitioner’s request for retroactive paynents and award her
benefits fromthe date she first attenpted to obtain

eligibility on March 9, 2005. Stevens, supra at 416

HHH



